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In this adversary proceeding, the plaintiff, CainRash
Architectural Group, Inc. (“CainRash”), seeks to enforce its
architectural Ilien against property of +the estate and a
determnation that its lien is superior to the nortgage held by
First Tennessee Bank National Association (“First Tennessee”).
Presently before the court is First Tennessee’'s notion to
dismss pursuant to Fed. R Bankr. P. 7012(b). At issue is the
construction of Tew. Coe ANN. 8 66-11-102(c), the statute which
grants an architect a lien for architectural services. The
question presented is which lien has priority under this
statute: an earlier in time unrecorded lien of an architect or
a subsequently recorded nortgage whose hol der was not provided
written notice of the architectural |ien? Because the court

concludes the latter, First Tennessee's notion to dismss wll



be granted.! This is a core proceeding. See 28 U S.C. 8§

157(b) (2) (K) .

l.

Based on the representations of the parties as set forth in
their respective nmenoranda of law, it appears undi sputed that by
contract dated January 20, 1999, CainRash agreed to provide
architectural services for the construction of what came to be
known as the Carnegie Hotel in Washington County, Tennessee
owned by the debtor, Prem er Hot el Devel opment Group
(“Premer”). On March 23, 2000, sone fourteen nonths after the
architectural services contract was executed, a deed of trust
securing a debt owed by Premier in the anount of $8.25 mllion
in favor of First Tennessee was recorded in the register’s
of fice for Washi ngton County, Tennessee.

Thereafter, on March 14, 2001, CainRash filed suit in the
Chancery Court for Washi ngton County, Tennessee agai nst Prem er,

First Tennessee, and others asserting an interest in the

First Tennessee al so asserts as a basis for disn ssal that
CainRash failed to perfect its lien through issuance of a proper
attachnment because the attachnment bond was not for an anmount
twi ce the anmpunt owed to Cai nRash as required by Tenw. Cooe ANN. 8

29-6-117(c). Because the court concludes that CainRash’s |lien
is inferior to First Tennessee’s nortgage under TenNn. CooeE ANN. 8
66-11-102(c), it is not necessary to address the attachnment
i ssue.



Carnegie Hotel. Cai nRash alleged in the conplaint initiating
that action that it was owed the sum of $298,937 for
architectural services perfornmed by it and requested a judgnent
against Premier in this amunt. CainRash also alleged that it
held a |ien against the Carnegie Hotel to secure paynent of the
anount owed to it. In order to enforce this lien, CainRash
requested that an attachnent issue and be |evied on the Carnegie
Hotel, that the hotel be sold in satisfaction of the requested
judgnent, and that its lien be declared superior to the deed of
trust, i.e., nmortgage, held by First Tennessee. Shortly after
Cai nRash filed its conplaint, Premer filed for chapter 11
relief on March 15, 2001, commenci ng the underlying bankruptcy
case. Then on April 19, 2001, Prem er renoved CainRash’s state
court action to this court, initiating the present adversary
proceedi ng.

Inits notion to dismss, First Tennessee asserts that Tew
CobE ANN. 8 66-11-102(c), the statute which creates the lien in
favor of architects, specifically provides that such liens are
subordinate to any nortgage unless the architectural I|ien
cl ai mnt gives witten notice to the nortgage holder prior to
recordation of the nortgage. First Tennessee states that it is
undi sputed that CainRash did not give witten notice to First

Tennessee of its lien claim prior to the recording of First



Tennessee’s nortgage on March 23, 2000. Thus, according to
First Tennessee, under the plain | anguage of Tenn. CooeE ANN. 8§ 66-
11-102(c), CainRash’s lien is inferior to First Tennessee’'s
nor t gage.

In response to the notion to dismss, CainRash does not deny
that it did not provide First Tennessee prior notice of its
lien. | nstead, CainRash asserts that First Tennessee has
m sconstrued Teww. Coe AW 8 66-11-102(c). According to
Cai nRash, 8§ 66-11-102(c) does not provide that wunnoticed
architectural liens are inferior to all nortgages, only
mort gages of record when the architectural Ilien attached.
Because First Tennessee’'s nortgage was not of record when

CainRash’s lien attached, it is inferior asserts Cai nRash.

1.
As recognized by the parties, Teww. Coe AW. 8§ 66-11-102(c)
is the controlling statute. The first paragraph of this statute
creates the lien in favor of architects:

There shall be a lien upon any |ot of ground or tract
of land upon which a house or structure has been

erected, denvol i shed, altered, repaired, or
i mprovenents made, by special contract with the owner
or the owner’s agent, in favor of any person licensed

to practice architecture or engineering under title
62, chapter 2, for architectural or engineering
services performed on such tract or building. The
lien shall secure the agreed contract price thereof or



a reasonable price for the services performed by such
architect or engineer.

Tew Cae AN 8 66-11-102(c)(1l). The parties do not dispute that
based on the | anguage of this paragraph, CainRash has a lien for
the architectural services rendered in connection with Carnegie
Hot el .

The second paragraph of § 66-11-102(c) describes the
effective date of an architect’s lien and its relative priority:
The lien provided for in subdivision (c)(1) shall
relate to and take effect from the time of visible
comencenent of operations as provided in 8§ 66-11-104.

Any such architectural or engineering lien shall be

subordinate to the lien of any nortgagee unless the

| ienor has given witten notice of the lienor’s lien

to such nortgagee prior to the recordation of the

nort gage.
TeENN. CooE AN 8 66-11-102(c) (2). Under the first sentence of
this provision, an architectural lien takes effect or attaches
upon “visible commencenent of operations,” see Tenn. CooeE ANN. 8

66-11- 1042 which the Tennessee Code defines as “the first actual

work of inproving upon the land ....” See Tew. Cooe ANN. 8§ 66-11-

TENN. CooeE ANN. 8§ 66-11-104, entitled “Tinme of attachment of
lien,” provides in part that:

(a) Such lien shall relate to and take effect from

the time of the visible commencenent of operations,

excl udi ng however, denolition, surveying, excavating,
clearing, filling or grading, placenent of sewer or

drai nage lines or other underground utility lines or
wor k preparatory therefor, erection of tenporary
security fencing and the delivery of materials

t herefor.



101(17) .3 Cai nRash asserts that “visible commencenent of
operations” took place nmore than a year before First Tennessee’s
lien was recorded, a fact which is not disputed by First
Tennessee, and, thus, CainRash’s |ien attached prior to the
recordation of First Tennessee' s nortgage.

Wiich lien has priority turns on the proper interpretation
of the second sentence in Tenn. CooeE ANN. 8 66-11-102(c)(2), which
as quot ed above provi des: “Any such architectural or engineering
lien shall be subordinate to the lien of any nortgagee unl ess
the lienor has given witten notice of the lienor’s lien to such
mort gagee prior to the recordation of the nortgage.” From a
readi ng of 8 66-11-102(c)(2) in its entirety, the phrase “any
such architectural or engineering lien” refers to the Ilien
created under subdivision (c)(1), and therefore would include
CainRash’s architectural lien. And, the phrase “the lien of any
mor t gagee” woul d appear to include the deed of trust held by
First Tennessee since the word “any” is used. Substituting the

names of the parties in this case for the generic ternms in the

STenn. CooE ANN. 8 66-11-101(17) states as foll ows:
“Visible commencenent of operations” nmeans the first
actual work of inproving upon the land or the first
delivery to the site of the inprovenent of materials
which remain thereon until actually incorporated in
t he inprovenent, of such manifest and substanti al
character as to notify interested persons that an
i mprovement is being made or is about to be made on
t he | and.



second sentence of § 66-11-102(c)(2) produces the statenent:
“Cai nRash’s lien shall be subordinate to the lien of First
Tennessee unl ess Cai nRash has given witten notice of its lien
to First Tennessee prior to the recordation of First Tennessee’'s
mort gage. Thus, as First Tennessee argues, a straight-forward
reading of the statute indicates that CainRash’s lien is
inferior to First Tennessee’ s nortgage because Cai nRash did not
give witten notice of its lien to First Tennessee before First
Tennessee recorded its nortgage.

Contrary to this interpretation, CainRash argues that the
phrase “the lien of any nortgagee” nust be construed to refer
only to recorded nortgages in place when the architectural lien
attaches. CainRash bases this contention on the statute’s use
of the present tense “any such lien ... shall be subordinate.”
Cai nRash argues that “had the [Tennessee] |egislature intended
for the architect’s lien to be subordinate to nortgages that
were recorded after visible comencenent of operations, it would
have said ‘any such |ien shall becone subordinate.’” CainRash
al so maintains that “[i]t would be inpossible for an architect
to give notice of its lien to a nortgagee who wasn’t a nortgagee
when the architect agreed to perform architectural services”
because it “is alnopst always the case” that the architect is

enpl oyed before financing is obtained. In light of these



circunstances, an architect would always have an inferior |ien
if the interpretation of First Tennessee were adopted, a result
that the state l|legislature could not have intended asserts
Cai nRash.

Lastly, CainRash argues that its interpretation is supported
by 8 66-11-102(c)’s legislative history which indicates that the
statute would give “architects and engineers the sane right as
materialmen in regard to a lien on a project.” H R 1435, 92d
Gen. Assem, 2d Reg. Legis. Sess. (Tenn. 1982) (transcript of
March 17, 1982 floor statenent by Rep. MKinney). As noted by
Cai nRash, a nechanic or materialmn who supplies |abor or
material under contract with the owner has a lien which rel ates
to and takes effect fromthe tinme of the visible commencenent of
oper ati ons. See Tewmn. Cooe AWN. 88 66-11-102 and 66-11-104.
Because under Tennessee |aw a nmechanic’s or a materialmn’s |ien
has priority over a subsequently recorded nortgage, a

architectural lien should al so contends Cai nRash.

.
Unfortunately, no reported decision, either in the state or
federal courts, has addressed the proper construction of Ten\

CooE ANN. 8 66-11-102(c). Even so, the Tennessee Supreme Court



has often expressed general rules of statutory construction.

stated recently by that court:

The cardinal rule of statutory construction is to
follow the plain meaning of the statute where the
| anguage is clear and wunanbiguous on its face.
“Legislative intent or purpose is to be ascertained
primarily from the natural and ordi nary nmeaning of the
| anguage used, wi thout forced or subtle construction
that would Ilimt or extend the mnmeaning of the
| anguage.”

As

Jackson v. GCeneral Mdtors Corp., 60 S.wW3d. 800, 804 (Tenn.

2001)

(quoting Hanmbl en County Educ. Ass’n v. Hanblen County Bd.

of Educ., 892 S.W2d 428, 431 (Tenn. App. 1994)).

t hat:

In this sane vein, the Tennessee Suprenme Court has observed

In construing |legislative enactnments, the principal
goals are to ascertain the legislative intent and give
it effect without unduly restricting or expanding its

coverage beyond its limted scope. [Citation
omtted.] That intent is primarily discerned fromthe
| anguage of the enactnent. [Citation onmitted.]

“Courts are restricted to the natural and ordinary
nmeani ng of the | anguage used by the legislature in the
statute, unless an anmbiguity requires resort el sewhere
to ascertain legislative intent.” [Citation onmtted.]
Where different neanings are possible from the
| anguage, an anbiguity exists.

Hal bert v. Shelby County Election Commin, 31 S.W3d 246

(Tenn. 2000).

248

Applying these principles to Tew. CoeE AW 8§ 66-11-

102(c)(2), this court agrees with First Tennessee that

statute i s clear and unanbi guous on its face. Accordingly,

10

t he

its



pl ai n neani ng, that an unnoticed architectural lien is inferior
to any nortgage, nust be followed. To limt the “any nortgage”
| anguage to “any nortgage in place at the tinme the architectural
lien attaches,” as Cai nRash urges, would “unduly restrict” the
statute in contravention of the intent of the |egislature as
expressed by its chosen verbiage. CainRash’s argunent that the
Tennessee | egi slature woul d have used “becone,” the future tense
of “to be,” if the statute had been designed to apply to
subsequent nortgages is not necessarily accurate. The use of

the words “shall be” in conjunction with the use of any
nort gagee” could just as logically reflect the desire that the
architect’s lien be subordinate to any nortgage regardl ess of
t hose presently in existence or those which may arise in the
future. Furthernore, one of the meanings of “be” is “to nake,
cause to become,” see AMER AN Heri TAGE Dictiowary 159 (3d ed. 1992);
and the word “shall” when placed before a verb such as “be” not
only indicates an inperative, but also “sonmething that will take
pl ace or exist in the future.” Id. at 1656. If the word
“become” had been actually utilized by the |egislature, the
statute would be unclear because the word suggests a future
conditi on which nust occur before subordination takes place.

Cai nRash’ s argunment that First Tennessee's interpretation

would result in the architect’s |lien always being inferior due

11



tothe typical timng of architectural agreenents in relation to
construction financing arrangenents is without nerit as the
facts of the instant case illustrate. CainRash’s contract was
entered into and visible comencenment of operations occurred
nore than a year before First Tennessee’s nortgage was recorded.
Thus, CainRash had over a year in which it could have given
notice so that it would have priority over any subsequent
nortgagees such as First Tennessee. The assertion that it could
not give notice since it would not know the identity of the
nortgagee until it records its deed of trust is sinply |udicrous
because CainRash could have filed a notice of lien with the
county register’s office which would have constituted notice to
the entire world of CainRash’s prior lien. See Tenw. Cooe AN 8§
66-26-102 (“All of such instrunents so registered shall be
notice to all the world ....").

Simlarly, CainRash’s argunment that First Tennessee’'s
proffered construction is contrary to Tew. Coe ANN. 8 66-11-
102(c)(2)'s legislative history nust be rejected. In this
regard, it nmust first be noted that courts generally only turn
to the legislative history of a statute for guidance if the
| anguage of the statute is anbiguous and capable of different
meani ngs. “In instances when the | anguage of the statute is

clear on its face, we need not reach the question of the

12



|l egislature’s intent in enacting the law ....” ATS Sout heast,
Inc. v. Carrier Corp., 18 S.W3d 626, 630 (Tenn. 2000). Because
the Tennessee |legislature’'s intent in enacting Tewmw. Coe AN 8
66- 11-102(c)(2) is evident fromthe | anguage utilized, resort to
| egislative history is unnecessary.

Nonet hel ess, even if the court were to find § 66-11-
102(c)(2) anmbi guous, its legislative history does not
concl usi vel y support Cai nRash’s proposed construction. G anted,
when a Tennessee state representative was introducing the
| egislation on the House floor in 1982, he did state “this bil

gives architects and engi neers the sanme right as material nen

inregard to a lien on a project.”® H R 1435, 92d Gen. Assem,

“The following is the full text of Rep. MKinney’s
statement, as set forth in the transcript prepared by
Legi slative Research, Inc. and submtted by Cai nRash:

M . Speaker, |adies and gentlenen of the house, what

this bill does, it gives architects and engi neers the

same right as materialmen in regard to a lien on a

project. The Senate anmended which would not apply to

one and two fam |y unit residences, and al so that they

woul d have no right of lien until after the actua

construction had started. So, which would put in
front of any nortgage, and woul d, behind any nortgage

that mght be on the property. So pending any

questions, | nove the adoption of Senate Bill 1476 on

third and final consideration.
Cai nRash contends that not only does the first sentence of this
statenment support its argunent, but also the third sentence
where Rep. McKinney states “[s]o which would put in front of any
mor t gage, and woul d, behind any nortgage that m ght be on the
property.”

On the other hand, the transcript submtted by First

(continued...)
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2d Reg. Legis. Sess. (Tenn. 1982) (transcript of March 17, 1982
fl oor statenment by Rep. MKinney). On the other hand, a
statenment made on the Senate floor indicates that the specific
| anguage i n paragraph (2) of 8 66-11-102(c) was an anmendnent to
the proposed Senate bill creating architect and engi neer |iens.
In introducing this anmendnent, Sen. Henry expl ai ned that “what
it does is provide protection in the | ending process so that you
can get a clear title under the normal manner w thout worrying
about whether there’s a lien on there you can’t find.” S. 1476,
92d Gen. Assem, 2d Reg. Leg. Sess. (Tenn. 1982) (transcript of
February 25, 1982 floor statenent by Sen. Henry). First
Tennessee’s interpretation of Tewnw. Cooe ANW. 8§ 66-11-102(c)(2) is
the only one that provides protection to |lenders from secret
liens by subordinating these |iens to any nortgage unless notice
is given. In contrast, CainRash’s construction | eaves | enders

vul nerabl e to any undi scl osed architectural or engineering lien.

4...continued)
Tennessee is slightly different. It deletes the word “so” at
t he beginning of the third sentence, conbines the second and
third sentences into one, and puts pauses between a coupl e of
phrases, as if to indicate a mnisstatement and imediate
correction. According to First Tennessee's transcript, the
clause at the end of the second sentence reads “which would put
themin front of any nortgage that would —behi nd any nortgage

—that m ght be on the property.” Because, as set forth in the
text of this nenorandum the court does not find the |egislative
hi story to be determnative of the issue before it, it

unnecessary to ascertain which transcription is the correct one.

14



The statenent by the House nmenber that the statute will give
architects and engineers the sane lien rights as material nen
must be disregarded to the extent that it is contrary to the
plain | anguage of the statute. D. Canale & Co. v. Celauro, 765
S.W 2d 736, 738 (Tenn. 1989) (“Where there is no anbiguity in
the |anguage of an act, coments of |l|egislators, or even
sponsors of the |legislation, before its passage are not
effective to change the clear meaning of the |anguage of the
act.”); Bell South Tel econmuni cations, Inc. v. Geer, 972 S.W2d
663 (Tenn. App. 1997) (“[When a statute’s text and | egislative
hi story di sagree, the text controls.”). Furthernore, contrary
to the House nenber’s assertion, while the enactnment of Tenw Cooe
ANN. 8 66-11-102(c) did give architects and engineers |iens
simlar to that held by materialnen, the lien rights are not
identical at least with respect to the relative priority over
nortgages. This distinction in treatnment is attributable to the
specific addition of paragraph (2) to Tew. Cooe ANN. 8§ 66-11-
102(c), which as previously noted was not included in the
original draft of the bill.

An exam nation of the lien statutory schenme as a whole
evi dences that paragraph (2) was specifically designed to render
architectural and engineering liens inferior to any nortgage not

just nortgages in existence at the tine the lien attached as

15



Cai nRash contends. Subsection (a) of Tenw. Cooe ANN. 8 66-11-102
establi shes the lien on behalf of nmechanics and material nen and
subsection (b) grants a simlar lien for |and surveyors. Both
of these provisions where already in effect when subsection (c)
on behalf of architects and engi neers was added in 1982. Also
already in effect in 1982 was Tenn. Cooe ANN. 8 66-11-108° which
provides a procedure for liens granted under Tenn. CooeE ANN. 8 66-
11-102 to have priority over existing nortgages. Under 8 66-11-
108, a lien created under 8 66-11-102 will be superior to a
recorded nortgage in existence at the tine the lien attaches if
the prospective |ienhol der gives witten notice to the nortgagee
before the work is begun or materials furnished and the
mort gagee fails to object within ten days after receipt d
notice. Unless this procedure is followed, the 8 66-11-102 lien

is subordinate to that of the nortgagee.

STemi. CooE ANN. 8 66-11-108, entitled “Priority over
nortgage,” states that:

If the contract is mde with the nortgagor, and the

nort gagee has witten notice of the sane by certified

or registered mil before the work is begun or

materials furnished, and the nortgagee gives witten

consent thereto, the lien shall have priority over the

mor t gage; and if the nortgagee fails to object, in
writing, within ten (10) days after receipt of the
notice, the nortgagee’'s consent shall be inplied,;
provi ded, that the person giving notice shall include

a nanme and return address to which the witten
objection shall be mailed by certified or registered
mail. Qherwise, the lien shall have no priority over
t he nortgage.

16



Thus, prior to the enactnent of Tewm. Coe ANWN. 8 66-11-
102(c), the Tennessee lien statutory schenme already contained a
mechani sm for liens created under Tew. Coe AWN. 8 66-11-102 to
have priority over existing nortgages. It is sinply not |ogical
that the Tennessee | egislature would create a special provision
advi sing architects and engi neers how they may obtain priority
over existing nortgages when an al nost identical provision which
applied to all lienholders under § 66-11-102(c) was al ready on
t he books, so to speak. Because CainRash’s interpretation of
par agraph (2) of Tewmn. Cooe AWN. 8 66-11-102(c) would render it
superfluous in Ilight of Tew Coe AW 8 66-11-108, that
interpretati on nust be rejected. See State v. Peele, 58 S. W 3d
701, 704 (Tenn. 2001) (“[S]tatutes should be construed so that
no part will be inoperative, superfluous, void, or insignificant

.”); State v. Turner, 913 S.W2d 158, 160 (Tenn. 1995) (“In
interpreting statutes, we are required to construe them as a
whol e, read themin conjunction with their surrounding parts,
and view them consistently with the |egislative purpose.”).

Finally, the court nust note that even if the House nenber
maki ng the statenent about materialnmen’s |iens had intended
architects to have exactly the same rights as nechanics and
material men, this intention is not controlling. As observed on

one occasion by the Tennessee Court of Appeals:

17



The subjective beliefs of |I|egislators can never

substitute for what was, in fact, enacted. There is

a distinction between what the |legislature intended to

say in the law and what various |egislators, as

i ndividuals, expected or hoped the consequences of the

| aw woul d be. The answer to the forner question is

what courts pursue when they consult |egislative

history; the latter question is not within the courts’

domai n.

Geer, 972 S.W2d at 673.

“When the | anguage contained within the four corners of a
statute is plain, clear, and unambi guous, the duty of the courts
is sinple and obvious, ‘to say sic lex scripta, and obey it.’”
Hawks v. City of Westnoreland, 960 S.W2d 10, 16 (Tenn. 1997).

Tenw. Coe AW, 8 66-11-102(c)(2) plainly and wunanbi guously
provi des that architectural |iens shall be subordinate to the
lien of any nortgagee unless the lienor gives prior notice to
t he mortgagee. Because such notice was not given, CainRash’s
lien is inferior to that of First Tennessee' s nortgage.

Therefore, First Tennessee’'s notion to dism ss nust be granted.

I V.
In accordance with the foregoing, an order will be entered

cont enpor aneously with the filing of this menorandum opi ni on.
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FI LED: January 17, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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